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Workload Statistics 


INTRODUCTION 


During Fiscal Year 2004 the Examining Division handled 618,916 claims, including 49,304 
claims processed during overtime hours. The Division began the year with 51,468 claims on 
hand and ended it with less than half that number (24,316). Important developments this year 
include eliminating the correspondence backlog, making great strides towards achieving 
currency in all aspects of our operation, working with examiner production expectations, and 


preparing for re-organization of the Office, planned for Spring/Summer, 2006. 


PART I- NEW DEVELOPMENTS 


Correspondence Backlog Reduction 

In Fiscal Year 2003, the Division significantly reduced its pending correspondence cases, 
beginning the year with 20,550 cases and ending with 10,091. These pending cases, held in the 
PA and LIT Sections, resulted from a concentrated effort in the Division in FY 2002 to eliminate 
a massive backlog of claims to be examined in those sections. The VA Section was able to deal 


with a similar backlog in a manner which did not result in this backlog of correspondence cases. 


This year, FY 2004, Division staff completely eliminated the remaining pending correspondence 
cases by mid-February, well ahead of its goal of April 1. This success was achieved by 
voluntary efforts from individuals. Some staff worked on this correspondence during the regular 
work week as a special project. They were allowed a great deal of flexibility in processing this 
material. They worked in groups, planning how best to tackle the work, sharing time-saving 
ideas, and coordinating their work. Other staff worked overtime regularly on the weekends over 
long periods of time. The senior examiners, supervisors, and section heads of PA and LIT 


participated to the extent time allowed. Staff of the VA Section volunteered to help out as well. 


Staffing/Currency 

An important factor in the success of eliminating the correspondence backlog was the current 
state of staffing in the Division. Over the two previous years, the Division hired 23 new 
examiners to replace staff it had lost over a number of years. By these two rounds of hiring, the 
Division was fully staffed going into FY 2004 (‘fully staffed” meaning adequate to enable the 
Division to remain current without the need of overtime work). Therefore, though the Division 
began the year with 51,468 claims on hand, its staff were able to reduce that by more than half to 


24,316. (22,660 = two weeks of work on hand in the Division.) 


oe 

In addition, the staff eliminated a pending correspondence backlog (as discussed above), and 
wiped out other pockets of work to be processed (replies, no replies, and un-deliverables). This 
fiscal year represents one of the few times over the last decade that the Division has come this 


close to achieving currency in all aspects of its operations. 


The Division did lose staff over the course of this fiscal year. The LIT Section lost three 
examiners, which it has replaced; the PA Section lost one of the two technicians it hired this 


year; and the VA Section lost two examiners at the end of the year. 


Other factors that helped individual sections be more successful in their effort to reach currency 
in all of their operations were the liberal use of overtime, and changes in practices. The Division 
does not anticipate needing the use of overtime for the foreseeable future, as long as staffing 


remains stable. 


Examiner Production 

This fiscal year was the first during which the Division worked under a new examiner 
production plan that was negotiated with AFSCME Local 2910. In July, 2003, new examiner 
work assignments were put into place. Under these assignments, examiners are required to 
handle a certain number of claims-per-hour (excluding leave and hours devoted to activities 
other than examining claims, such as meetings, special projects, etc.). This requirement includes 
the initial examination of the claims and the handling of all correspondence generated by those 
claims. For examiners in the PA and Literary Sections, the required rates are: 5.0 claims-per- 
hour for satisfactory; 5.5 for excellent; and 6.0 for outstanding. For the VA Section, the rates 
are: 4.7 claims-per-hour for satisfactory; 5.2 for excellent; and 5.6 for outstanding. These 
reflect the higher correspondence rate for VA claims. Implementation of this plan has been very 
successful. With few exceptions the staff have been able to comfortably meet the satisfactory 
expectation, and many have been able to process higher numbers of claims on a regular basis. 
Supervisors are notifying each of their examiners of his or her production rate on a monthly basis 


and counseling where the cumulative average for the rating year may be adversely affected. 


Re-organization Effort 

The Division has participated actively in the preparations for re-organization of the Office and its 
processes. A number of staff has contributed to the following efforts: building the IT structure, 
setting up a pilot project in the Motion Picture Unit, setting up a selection pilot in the LIT and 
PA sections, designing a paper application form with instructions, finalizing facilities design. 
Regarding the application form, the Division Chief chaired a group, including the Assistant 
Chief and the LIT Section Head. The group completely re-designed the application, creating a 
generic form to handle most individual registrations, and developed instructions uniquely 
appropriate to it. The form had to accommodate scanning by an OCR to place information on 
the form in a digital data record. The group recommended that the certificate of registration be 
generated from the data record rather than from the paper form submitted. The group also 
developed two continuation sheets, one for general additions to information on the basic form 
and one for listing individual titles in collections. The group recommended that there be an extra 


charge for the listing of these titles. 


PART II - SUBSTANTIVE REPORT 


Music from various television series, including HERCULES AND ZENA 

Daniel Kolton, known as a ghostwriter of music for television shows, submitted a claim to 
register a large number of musical compositions as an unpublished collection. In conversations 
with Mr. Kolton, he related that he had been paid to write music for a fee, but had never signed 
an agreement or contract of any kind. The music was tumed over to the person who paid him 
(the person who was credited with writing the music in contracts with the production 


companies), and was then used in a number of different well-known television shows. 


Mr. Kolton did not consider the music "made for hire." He also had never authorized use of the 
music in TV shows (although it seemed clear he knew it was being used for this purpose). Upon 


receipt of his written confirmation of these facts, we registered his claim. 


Subsequently, on December 4, 2003, Mr. Kolton filed suit in federal court against Universal 


Studios and others for copyright infringement, citing unauthorized use of his copyrighted music. 


The Pickett Papers: 

George Pickett V, great-great grandson of the famous Civil War general, filed a claim to register 
a large number of papers, photographs, and various artifacts, of his great-great grandfather 
General George Pickett. The 16 CD-ROMs deposited also contained papers of the general's wife 
and other people from the same period. Mr. Pickett V explained that he obtained these works 
from his great-great grandfather, passed through the daughter, then to his grandfather, and to 
him. Also, he maintained that a court had ruled that he had "exclusive copyright" in this 
material. He had recently won a court case dealing with these papers. The court in this civil 


action dealt with the issue of fraud, however, not copyright. 


The Office wrote to Mr. Pickett, asking for a statement supporting his claim of copyright 
ownership of the copyrights in General and Mrs. Pickett's papers, etc. We pointed out that the 
court case did not involve a ruling on copyright ownership of these works. We also questioned 
whether this material had actually been published on Dec. 23, 2002, as the application asserted. 
Publication is a critical issue regarding the current copyright status of this material. If the 
material remained unpublished on Dec. 31, 2002, the copyrights would have expired on Jan. 1, 
2003. Lastly, we pointed out that any claim that he may have must be limited to the 
copyrightable material owned by the general and his wife. It would not include materials 
authored by others or any artifacts, unless he had obtained copyright ownership of that material. 


[Case is still pending] 


Z40e 
Garden as Artwork 
A claim was submitted based on the “sculpture” and “artwork” of a planted, outdoor garden, 
which consisted of the arrangement of 47 species of daisies. The Office rejected the claim 
asserted on two primary bases: lack of copyright subject matter and lack of fixation. The 
applicant had also made a compilation claim, asserting that the author had compiled the 47 
species from a quite larger number of daisy plants. Our letter explained that this compilation, to 
the extent that one existed, could be claimed in the form of the listing which appeared in the 


advertising/promotional leaflet, but not in the form of the garden itself. 


Panel with Variable Art Display 

A claim was submitted based on a heat-sensitive, panel construction, which was capable of 
revealing an infinite number of artistic displays. These displays were determined by light and 
heat sources in its vicinity (even possibly dependent on the number of persons within the room). 
The Office rejected the claim in the panel. In addition to there being a subject matter problem 
(useful, mechanical construction not copyrightable), there were also a human authorship issue 
and a fixation problem (had a human author fixed the designs, or did they result from the 
interaction between natural forces). We did offer a registration for a computer program the 


applicant had created for this panel. 


ail ise 
First Appeals 
When the Office refuses registration, the applicant has the option to file an appeal in two stages: 
the first appeal is made to the Examining Division; if the Division upholds the refusal, a second 
appeal may be made to the Copyright Office Appeals Board, consisting of the Register, the 
General Counsel, and the Chief of the Examining Division. During this fiscal year, the 
Examining Division handled 231 first appeals covering 353 claims. Of the initial 353 claims 


refused registration, 101 claims, or 28%, were reversed upon first appeal. 
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PART HI - ADMINISTRATIVE REPORT 


Staffing Changes 

Promotions: 

Examiners promoted to GS-11: Meredith Wearing (LIT), Linda Orndorff (LIT), 
Sandra Ware(VA), Marjorie Kress (VA), Chad Becker (PA), Gordon Bowie (PA), 
Carrie Ferguson (PA), Dan Gude (PA), Dan Haverstock (PA), and 
John Saint Amour (PA). 

New examiners hired in the LIT Section: Ryan Madden, Ann Teatreault, Michael Lewis, 
Bozena Samecka-Crouch 

New technician hired in the LIT Section: Sam Tek. 


New technicians hired in the PA Section: Debbie Weems, Sullana Staton. 


Details: Warren Cytron (REN) to the Public Information Office; 
Alonzella Murry (Serial Records) and Pam Barnes (LIT CAT) to the LIT Section; 
Ivan Proctor (VA) to the LIT Section; 
Jim Vassar (LIT) to Assistant Chief, Exam. Division; 
Susan Todd (Sup., LIT) to Head of the LIT Section; 
Alden Almquist (LIT) to LOC Kluge Scholarship recipient; 
Colleen Kearney (VA) to the PA Section. 


Jeff Cole (EXD) to the Administrative Office (Co-ordinator of BPR). 
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Retirement: Sonny Rosen, Senior Examiner (LIT); Richard Strick, Examiner (LIT). 
Resignation: Margaret Kress, Examiner (VA); 
Kris Su, Examiner (LIT); 
Joe Woodill, Examiner (LIT); 
Removal: John Martin, examiner (VA). 
Contract employees: Pat Miller, Kevin Foster and David Foster provided automation 
support successively for the Division. 
Work-study students: Assignment began for Ms. Whitney Stuart, Judah Lawrence and 
Bruce Hunt. Assignement ended for Kenneth Rich, Babajimi Adisa, 


Vernon Owens III and William Wright. 
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Examining Division Staffing Level as of 9/30/2003 


CTS T ys setes acral l areas alas cueeeaentsciscsaiaatie 1 
Assistant Chief (Acting) ......cc cee eeeeereereees 1 
Section Heads .yceiis cvstasesdautawdiesaestia aeons ) 
SSD SEVIS OLS avd baltdes decease ha nrnedeonneepetaiahe huey 9 
POMS Y NO VISOE ics ous setts assanecrereedheeaieas 1 
Heitor PXaMmers: n.c2as8t Acute aw etanewas ees 9 
EX AMAINCT Sas aaiaciss wasatagsaaviansg ements baaais 62 
TeCnINGIANS oa shiccuente secu ert teaver otatens 18 
Administrative Support Asst. 0.0... eee 1 
DECKELATICS sy icciscecevasdssiueseecidiagcitatewtatanmeaaecous 4 
Correspondence Unit Supervisor ...............04 1 
Correspondence Clerks s.c.cadicevethncsteaeticnds a 
Clerical: Assistants. <.. osccnainceceaa nici eave 1 
Work Study Students ..0...... cc eccecceeeeeeneeeees 4 


Total: 122 


ae 
Training 
Internal Division training: Intensive individual and group training was conducted for all 
trainee examiners, provided principally by senior examiners and the section attorney. Included 
were presentations on general copyright topics, registration, and case law, and practical training 
in handling actual claims and correspondence. Continuing education for all examiners occurred 
as copyright issues and cases were presented and discussed in regular team, section, and division 
meetings. Additional LIT examiners were trained in databases and CD-ROM registration. 
Several PA examiners were rotated to the Motion Picture Team and received intense training in 
this subject matter. 
Performance Management (Supervisory): Laura Lee Fischer, Alice Parrish, Jane Rinard, 
Susan Todd, and Tom Skallerup. 
Tools for Dealing with Performance Problems (Supervisory): Laura Lee Fischer, Alice 
Parrish, Jane Rinard, Susan Todd, and Tom Skallerup. 
Tools for Dealing with Conduct Problems (Supervisory): Laura Lee Fischer, Alice Parrish, 
Jane Rinard, Susan Todd, and Tom Skallerup. 
Labor Relations (Supervisory): Laura Lee Fischer, Jane Rinard, Susan Todd, and Tom 
Skallerup. 
Employee Assistance Program (Supervisory): Susan Todd and Tom Skallerup. 
Ethics: Linda Orndorff and Meredith Wearing. 
Computer Security: Linda Orndorff and Meredith Wearing 
Workplace Violance: Linda Orndorff and Meredith Wearing 


WEBTA: All staff. 


sige 
Outreach 
First Quarter: 
John Ashley, Head (VA), represented the Office at the Practicing Law Ionstitute’s continuing 
legal education workshops in Atlanta, GA, and at two lectures at a Communication sLaw class at 
Gallaudet Un., 
Second Quarter: 
John Ashley, Head (VA), represented the Division at an annual conference of the Ornamental 
Concrete Producers Association, in Owensboro, KY. 
Third Quarter: 
Claire Gardiner, Senior Ex. (PA), presented a program on copyright registration for the Johnson 
City Workshop of the Nashville Songwriters Association, International. 
Ingrid Bough, Examiner (PA), represented the Office at the 2004 U.S. Virgin Islands Leadership 
Summit, held at the U.S. Capitol. 
John Ashley, Head (VA), with the General Counsel and staff met with two representatives of the 
National Marine Manufacturers Association to discuss a proposal for legislative amendments to 
Chapter 13 of Title 17 U.S.C. re vessal hulls. 
John Ashley, Head (VA), met with a doctoral student doing research for a dissertation and an 
upcoming class she will teach. Discussed were design issues, including copyright, trademark, 
and trade dress. 
Fourth Quarter: 


John Ashley, Head (VA), conducted a copyright workshop on behalf of the Office. 


oa he 
Other Special Activities 
Task Force (Amendment to Vessel Hull Design Protection Act 
John Ashley, Head (VA), contributed to a task force recommendation, along with Bill Roberts 
and Renee Coe of the General Counsel’s Office, that the Office should not have any substantive 
or political objection to a proposal by the National Marine Manufacturers Association for 
amendment of the Vessel Hull Design Protection Act, 17 U.S.C. section 1301 et seq. The 
NMMA would amend the VHDPA in order to clarify the definition of “hull”, in order to make it 
very clear that the Act treats the deck as important as the hull in deciding scope of protection and 
infringement issues. The proposal states the position already taken by the Office, but the 
recommendation made to the General Counsel and Register of Copyrights is that the technical 
amendment, if accepted, might clarify matters for courts and the vessel industry. In addition, the 
recommendation proposed that the NMMA proposal be amended to include a clarification that 
the “deck” as defined by the Act does not include add-ons made after manufacturing of the basic 


deck, such as seats and benches. 
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Re-engineering 
Nanette Petruzzelli, Chief, chaired a group whose mission was to design the paper applicatioin 
form to be used with the re-organized registration system. Members of the group included Jeff 
Cole, Assistant Chief, and Jim Vassar, Head (LIT). This Form Group met weekly for the last 9 
months of the year. 
Jeff Cole, Assistant Chief, continues to serve as process co-owner for the registration process. 
Her also served as coordinator for all processes and attended regular BPR status meetings. 
Jim Vassar, Head (LIT), Stephen Oswald, Examiner (PA), and Alice Parrish, Sup.(MP) 
represented the Register Claim interests by serving on the Registration Process IT Team. 
Jeff Cole and Alice Parrish served on the Transition Team, whose mission was to monitor 


preparations for the BPR pilot with the Motion Picture Team. 


